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ORDER
| GRANTING PETITION FOR
WRIT OF PROHIBITION

RIS I

P

ot bt

BEFORE: CAPERTON, KELLER AND TAYLOR, JUDGES.

These consolé dated petitions for a writ of prohibition stem from orders
of the Franklin Cirouit Colirt seizing 141 Interuet domain names identified in a
civil complaint filed by thf Justice and Public Safety Cabinet of the
Commonwealth of Keatucky. The trial court justified the seizurc order on the
basis that the domain names constituted “gambling devices” subject to the court's
in rem jurisdiction. The pétitioners argue that they are entitled to the extraordinary
remedy of prohibition bcciusc the Franklin Circuit Court Is acting outside its

jurisdiction and the partiesihave no adequate remedy by appeal. Having

considered the consolidated petitions for relief, the response of the Cabinet, the

P—
=}

briefs submitted by the amxi:li curiae, argument of counsel, and being otherwise

|

sufficiently advised, the Cowrt ORDERS that the petitions be GRANTED and the

Franklin Circuit Court is hereby PROHIBITED from enforcing its order selzing the

141 domain names and from conducting a scheduled forfeiture hearing,

There is no dispute as to the facts, The Cabinet instituted a civil in

rein action pursuant to Kentucky Revised Statute (KRS) 528,100 and KRS 500.090

agalnst 141 named domain ldefendants for the purpose of stopping, as stated In
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their response, “unregulatl d, unlicensed illegal Internet gambling that is occurring
within the Commonwecalth, in blatant disregard for, and in violation of, Kentucky

law.” After conducting anj ex parte hearing on the Cabinet's application for seizure

.

e e

and forfeiture of the domal n names, the Franklin Circuit Cowt entered an order on

September 18, 2008, adju%iging that;

1. Probab]e cause did and does exist under KRS
528.100 to belleve that the Domain names listed
on Exlﬁbit A [the 141 domain names In Issne hers]
were and are being used in connection with illegal
ganbling activity within the Commonwealth of
Kentucky in violation of KRS Chapter 528.

2. A sufficient basis did and does exist for the
selzurejand forfeiture of the Domain Defendants
by the Commonwealth,

3. The Doinain Defendants are properly seized by the
Commé}nwealth of Kentucky pursuant to KRS

sszoé,
The order also directed thefldomain names to be “immediately transferred by their
respective Registrars” to an account or other Registrar as designated by the
Commonwealth and set a forfeiture hearing pursuant to KRS 500.090,

After the forfejture hearing conducted on September 26, 2008, the
trial court entered an order pn Qctober 2, 2008, which granted the motlons of the
Interactive Gaming CmmciI (IGC), Interactive Media Entertainhem and Gaming
Association, Inc. (iMEGA)i and counsel for seven specifically enumerated domain
names (7 Domain Names) for leave to intervene in order to appear and assert the

rights of their members regdrding the following Issues:
|
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appeat In thisjmatter; b) whether this Court has
Jurisdiction; ¢) whether the Domain Defendants are
property; d) whether the Domain Defendants constitute a
“gambling dqrice or gambling vecord” for purposes of’

a) whether tbﬁe Intervening Parties have standing to

KRS Chapler{528; and ¢) whether poker is “gambling”
for purposes of KRS Chapter 528,

That order also provided that if the trial court determined that jurisdiction exists

and that the domain defencljams were properly subject to forfeiture, only the owners

|
of the domain defendants )dLould be permitted to appear and defend the forfeiture.

Finally, the trial court entered the October 16, 2008 order which

oy

precipitated the petitions ngw under review by this Cowrt. Tn essence, that order

ot

I3

set forth the followings covnclusions of the trial court:

1. that it had jurisdiction to adjudicate the Cabinet's
civil fos{eiture claim;

2. that there was a reasonable basis for the Court to
assort Jurisdiction over the dowain names and their
owners/operators; ,

3. that the lJomain names are property subject Lo in
rem jurisdiction;

4, that the domain names are “gambling devices”

© subject {o seizure and forfeiture;

5. that the Ssizure was consistont with Due Process;

6. that the Secretary of the Justice Cabinet has
standintho bring the action on behalf of the
Commoiwcalth;

7. that IGCland iMEGA lacked standing to intervene
but could continue to appear as amici; and
8. that counjsel for the group of 7 Domain Names
must dis¢lose the identities of the persons who
enga'ged'* hem and divulge their interest in the res.
t
|
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A finual hearing on forfeiture was scheduled for November 17, QOOS, which was

S - S

later rescheduled for December 3, 2008. This Court subsequently entered a stay of
that forfeiture hearing to ailow for oval argument on the consolidated petitions.

ANALYSIS

4

As a preliminary matter, we address the availability of the

~ extraordinary remedy of p}]ohibition as an avenue of redress for the seizure of the
141 domain names. Writs Lre generally divided into two classes: (1) those where
the inferior court is acting l ithout jurisdiction; or (2) those in which the court is
acting within its jurisdiction but erroneously. Grange Mutual Insurance Co. v.
Trude, 151 S.W.3d 803, 8({' (Ky. 2004). If the inferior court is acting erroncously
but within its jurisdiction, g writ may be granted if “there exists no adequate
remedy by appeal or otherwise and great injustice and irreparable injury will result
if the petition is not granted.” Hoskins v. Maricle, 150 S.W.3d 1, 10 (Ky. 2004).
However, irreparable harmineed not be shown “provided a substantial miscarriage
of justice will result if the Iower court is proceeding erroneously, and correction of
the error is necessary and aj propriate in the interest of orderly judicial
administration.” (Emphasis in original) Bender v. Eaton, 343 S.W.2d 799,
801 (Ky. 1961). Finally, we note that the right to appeal does not nccessarily
indicato an adequate remedy. Chambles v, Rose, 249 S.W.2d 775, 777 (Ky. App.

|

1952).
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‘Thus, the foghs of our inquiry is necessarily whether the trial court
had jurisdiction to act. This determination requir¢s analysis of two factors: 1)
whether petitioners have q anding to pursue a writ in this forum; and 2) whethcr the
domain names {it within tl’ae statutory definition of “gambling devices” so as to
trigger subject matter jurisdiction over the nature of the casc and the type of relief

sought.

Although thct rial court concluded in its October 16" order that the

i

f

associations had no standing to advanoe the interests of their members, the fact

remains that they were iniwﬁally granted leave to intervenc to assert thosc very

Interests. Having participated in the proceedings below, and given the adverse

'1

a——

ruling on their claims of fack of jurisdiction, we find no basis for denying those

same participants the right fto seek relief in this proceeding.

4
|
Next, because rhe Cabinet predicated its claim of entitlement to seize

l

the domain names upon the;(r status as illegal gambling devices, we turn our
attention to a matter of s,tatl tory construction. Before proceeding, we note that the
single issue presented in tth regard, whether donain names fall within the
statutory definition of KRSI 28.010(4), is purely a matter of law and Is subject to
de novo review by this Cou d . Revenue Cabiner v, Hubbard, 37 S.W.3d 717,

719 (Ky. 2000).

KRS 528.010(4) defiucs “gambling device™ as:

|
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(2) Any so-called slot machine or any other machine or

vice an essential part of which is a drum or

mechanical d
reel with § ms: hia thereon, and which when operaled may

deliver, as a
chance, any

which a pers ‘

iesult of the application ol an clement of

oncy or property, or by the operation of
may become entitled to recelve, as the

result of the %phcauon of an cloment of chance, any

money ot pro

erty; or

(b) Any othe g machine or any mechanieal or other

- device, inclu

ing but not limited to roulette wheels,

gambling tahles and similar devices, designed and

manufactured

primarily for use in connection with

gambling end which when operated may doliver, as the
result of the application of an ¢lement of chance, any
money or property, or by the operation of which a person
may become eéntitled to recoivc, as the result of the
application ofjan element of chance, any money or
property; [Emphasis added.]

Suffice it to say that givenjthe exhaustive argument both in briel and oral form as

to the nature of an Internet{domain name, it stretches credulity to conclude that a

series of numbers, or Interj}et address, can be said to constitute a “machine or any

mechanical or other devicﬁ v

4

connection with gambling.]
erved in concluding that the

devices subject to forfeiturs

designed and manufactured primarily lor use in
We are thus convinced that the trial court clearly
domain names can be construed to be gambling

under KRS 528.100.

We find the a Liysis of subject matter jurisdiction in this case

remarkably similar to the a!ialysis set out by the Supreme Courtin JN.R. v,

O'Reilly. 264 S.W.3d 587 (Ky. 2008). In that case, the Supreme Court concluded

that the General Assenﬂ:'ly'I dccision to enact a narrow definition of “out-of-
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wedlock birth” deprived the family court of subjcct matter jurisdiction to rule upon
a putative father's paternity petition. We find the following rationale set out in that

opinion particularly apm]?"é‘ to the matter before us here:
We rccopniz J that the General Assembly may have
chosen to bar{paternity suits wher¢ there is no allegation
of a cessation|of marital relations for the ten-month
period in pavt! because of difficulties in accurately
determining the blological father of a child at the time
these statutesfiwere enacted or amended to their present
form. In vie | of modern DNA testing, the legislature
inight reasonably choosc to amend the statutes again to
recognize an alleged biological (ather’s right to have
paternity detefmined in court of a child born to a mothor
married to angther man cven where (as here) there is no
evidence or ajfegation that marital relations ceased ten
months beforg the child's birth. But the choiccis a
policy decision that belongs to the General Assembly.
And since thg General Assembly has not yet chosen to
amend KRS Chapter 406 in such a manner, we are
without authority to amend the law for them,

Id, at 593, footnote omitted, emphasis added.

So It s in the instant case. Regardless of our view as to the
advisability of regulating of criminalizing Internet gambling sites, the General
Assembly has not seen fit t amend KRS 528.010(4) so as to bring domain names
within the dcfinition of gan‘ bling devices. Nelther we, nor the Justice Cabinet, are

goﬁnition. If domain names cannot be considered

|

gambling devices, Chapter 528 simply does not give the circuit court jurisdiction

|

tree to add to the statutory

R

overthem. Accordingly, petitioners have satisfied the criteria fov obtaining a writ
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the scheduled forfeiture h
Because we ll‘ave concluded that petitioners are entitled relief on the

aring. No showing of irreparable injury is required.

above-stated basis, we degline to address other issues presented in the briefs and/or

argued at oral argument,
TAYLOR, JUDGE, CONCURS BY SEPARATE OPINION.
CAPERTON} JUDGE, DISSENTS BY SEPARATE OPINION.
TAYLOR, ) DGE, CONCURRING: 1 concur with the majority’s
opinion in its entirety, but{j would also grant the Writ of Prohibition pursuant to
CR 76.36 for an additionalj reason. T do not believe there Is statutory authority for
an in rem civil forfeiture proceeding under KRS 528.100. Thus, the forfeiture of
the 141 intemét domain naes under KRS 528.100 was improper. My rationale is
as follows.
The forfeiture}statute at issue, KRS 528.100, is found in the Kentucky
Penal Code under the caption of “Gambling.” To properly dispose of this petition,

it is necessary to understand the legislative history of the statute and that of its

prcdecessor, KRS 436.280

KRS 436.280 [(now repcaled) read as follows:

Any bank, table, contrivance, machine or article used for
carrylngon a yame prohibited by KRS 436.230, together
with all moneg or other things staked or exhibited to

allure persons -ito wager, may be seized by any justice of
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the peace, sheriff, constable or police officer of a city,
with or without a warrant, and upon conviction of the
person setting up or kecping the machinc or contrivance,
the money onjother articles shall be forfeited for the use
of the state, apd the machine or contrivance and other
articles shall e burned or destroyed. ‘Though no person
is convicted as the setterup or keeper of the machine or
contrivance, get. if a jury, in summmary proceedings, finds
that the money, machine or contrivance or other articles
were used or intendcd to be used for the purpose of
gambling, they shall be condemned and forfeited.

Under the provisions of KRS 436.280,. gaming devices could be forfeited under

m;-—-——
oo

two scenarios: (1) upon c@nviction of any person using the gaming device as
prohibited by statute; or (2) upon a finding by a jury that the device was used for

gaming. Under the second|scenarlo, a number of cases have interpreted the plain

|

allowing confiscation of gﬂming devices. See Sterling Novelty Co. v. Com., 271

|

owever, KRS 436.280 wus repealed effective January 1,

language of KRS 436.280 as providing for a civil in rem forfeiture proceeding

S.W.2d 366 (Ky. 1954).
1976, and KRS 528,100 wqs enacted to rcplace it.
KRS 528.100 feads:

Any gambling|device or gambling record possessed or
uscd in violation of this chapter s forfeited to the state,
and shall be dx‘ posed of in accordance with KRS
500.090, exceﬁt that the provisions of this scction shall
not apply to charitable gaming activily as defined by
KRS 528.010(]10).

Particularly of interest is the following 1974 Kentucky Crime Commission/LRC

Commenlary (commentary)|to KRS 528.100:
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This section provides for the forfeiture of gambling
devices and records and for the uniform disposition of
such forfeitedidevices and records.

Previously, possession of a gambling device was not an
offense and arj onvictlon of using the device was
necessary be {re forfeiture was authorized. It there was
no conviction}l. KRS 436.280 required that a jury be
impanelled and find that the money, machine or
contrivance off other articles were used or intended to be
used for the purpose of gambling, In effect, this resulted
ina tbrfeiture’ of gambling devices possessed although
possession Wj not previously an offense.
As succinctly stated in the Lxmnemary, the prior forfeiture statute, KRS 436.280,
provided for a civil in rem givil forfeiture proceeding because at that time
“possession” of gambling devices was not a criminal offense; rather, “use” of a
pambling device was crimijally prohibited. Upon cnactment in 1974 of KRS
Chapter 528 and specifically KRS 528,080, the Logislature criminalized possession
of a gambling device if a pérson in possession believed that the device was to be
used In the advancement offunlawful gambling activity.! Concomitantly therewith,
the General Assembly repedied the prior forfeiture statute, KRS 436.280. As
possession of u gambling d 'Vice may how constitute a crime undcr KRS 528.080,

KRS 528.100 does not provide a civil in rem forfeiture proceeding, in my opinion,

.11 do not belicve that mere possgssion of u gambling device alonc constitutes criinal conduol
under KRS 528,080, Rather, a defendant must also have knowledge of the c¢huracter of the
device and belleve or intend thatfthe device is to be used in the advancoment of gambling
actlvity. See 10 Leslie W. Abvanson, Kentucky Practice - Substantive Criminul Law § 10.9

(2008).
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Indeed, the plain language of the statute specifically states that for a gambling
device to be forfeitcd, it njust be “possessed or used in violation of this chapter.”
Cousidering the legislative history of KRS 528.100 and the unambiguous language
of the current statute, it is{clear that the General Assembly intended to extinguish

the civil in rem forfeiture roceeding as to gambling devices.® It is also interesting

to note that there are no reported civil in rem forfeiture cascs under KRS 528.100

since its enactment in 1974.

Thus, (o trigger a forfeiture under KRS 528.100, we must closcly look

at the language therein, A§ noted, the statute cleatly states that for a gambling

|

device to be forfeited, it must be possessed or used in violation of KRS Chapter

several separate crimes forfwhich violations thereof could result in crimi nal

|

528. The operative statutcld in this Chapter are KRS 528.020-.080, which set out
penallies, including imprisTf\mem.

However, in this case, thero have been no criminal charges or
indictments flled against ani persons or entities involved. T believe for there (o be
1

a forfeiture, the clear legis T'ivc intent requires a conviction of one of the crimes

enumerated In KRS Chapter, 528. No other logical interpretation of the “violation”

'ﬂ

requirement of KRS 528.100 can be made, given that KRS Chapter 528 is a penal

2 When considering a (orfeiture s aute, it {s generally recognized that such statute is o be
construed stiletly against fort‘eicdm snd liberally in favor of the individual opposing lorfeiture.
Se¢ Bratcher v. dshley, 243 $.WHd 1011 (Ky. 1981),
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statute. This deficiency irg the Commonwealth’s case is further amplified by the
conspicuous absence of the Kentucky Attorney General, the Commonwealth’s
chief law officer, who pminam to KRS 15.020 clearly has the authority to pursue

the prosecution of crimes under KRS Chapter 528. The Secretary of the Justice

und Public Safety Cabinet“ms no such authority.

|

names are gambling devices as defined in KRS 528.010, without a conviction

*

Even assuminlg for argument that the dissent is correct that the domain

undor KRS Chapter 528, there cam be no forfeiture in my opinion,

CAPERTONMMUDGE, DISSENTING: The issues before our Court

.

necessarily turn upon the meaning of “device” as the term is used in KRS 528.100.

I limit my dissent to this is§ue as this was the issue addressed by the majority.’

ey e

In Black's La\T Dictionary 483 (8" ed. 2004) device is defined as “an

ettt

acture.” Black’s Law Dictionary 119 (8" ed. 2004).

apparatus or an artiole of fnnfacture.” Article is defined as “[p]atents. An article
of manufacture. Sce Manzi\Y

Manufacture is defined as ‘l{a] thing that is made or built by a human boing, as
distingtxiShcd from something that is a product of nature .. .” Black’s Law
Dictionary 984 (8" ed. 2004). Littlc doubt can be cast upon the fact that a

computer is built by a humnan being; thus, a computer is a device.

? In senrch of the meaning ot'de“ ico, I found little if any Kentucky oasc law relevant to the issuc
before our Court, T'hus, I resortéd Lo Black’s Law Dictlonary, Righth Ldition.
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Is programming a device? The Computer Software Protection Act of
1980 says it fs a literary work, However, a software based invention is defined as
“[a] device or machine that uses innovative software to achieve results.” Black’s
Law Dictionary 844 (8" ed. 2004). (Emphasis added). Thus, it appears that a
computer using software remains a “device”.

In the case before our Court, internet gambling vequires several
components. First, there ig a local computer terminal located in Kentucky.,
Second, there is a remote computer located elsewhere. Third, the two computers
are linked by the internet altd compatible softwarc. Thus, wo have two devicos
using software and linked by the internet into a system. Based on the foregoing

analysis, I believe it to be alcomputer system® that is, for the period of time linked

together for the purpose ofjinternet gambling, unified into one device.’

4 The system consists of at leasiftwo computers, the internet, and the addresses ot issuc.

* If the gambling systeni at issué conyisted of a local computer connceted (0 a remote computer,
whethet In the same room or across the world and counected by u cable consisting of wires, then
1 belfeve there wonld be little qistion that the combination of such components would be a
device. However, the question gosed today is when tho connecting cable is replaced with the
intcrnet and an address, i.6. a string ofnumbers ot domain name, is the gambling system then
something else or does the substitution present a mere differentiation with no teal diffsrence?

T am of the opinfon thut even (héugh the components of the dovice may change, itis still a device
nonetheless. Forinstance, ifa vflre werc romoved from the computor all would likely agree that
it is a wire, but when replaced into the computer it is then a pmt of the computer. Mere removal
and replacement did not ohang%hc computer 1o something else, nor does mere substitution of
the internel and a domain name for a wired cable change the gambling device to some mystioal
marvel of scienco that rises abov the law of this Conmmonwealth,
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At issue is the seizare of 141 internet gambling domain names, The
internet gambling domainnames® serve as addresses which enable the local

compuier to locate and communicate with the remote computer. While we see a

name on the computer screen, the computer “sees™ a string of numbers, The

“string of numbers” is a necessary component’ of the internet gambling device

. Just as a wire placed into a compuier becomes part of

because without these nu bers, the link between the computers cquld not be
initiated and/or maintain ’

13

the cornputer, so do the ‘:[emet domain names that link remote computers for

Theretore, bEscd on the foregoing analysis, I belicvc that intornet

purposes of gambling become part of the gambling device.

domain names arc but ong of the components that are unified into an intemet

gambling device and properly within the definltion of device as that term is used in

KRS 528.100.

ENTERED: _/ ‘.20 109

GE, COURT QF APPEALS

=t===.:_-=.ﬁ®

the internet end a domain name for a wired cable change the gambling device to some mystical
marvel of scionce that rises ahjove the lew of this Commonwealth,

—25

¢ One argement of counsel was that the domain namos arc frec speech and Invoke the protestion
of tho firal amendment. Assuming ths domain names arc cnuiled to the protections of the first
smendment, then speak the words but steip them of the underlying “numbers” seen by the
compuian

7 Yust us Is the local computmir tho remote computer, the soflware and the internet,




